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Thi s  c a s e  or i gi na t e d a s  a  bounda r y l i ne  di s put e .   Sui t  wa s

f i l e d i n 1979.   Af t e r  a  t r i a l  on t he  me r i t s ,  t he  j udgme nt  wa s  s e t

a s i de  on t he  gr ounds  of  ne wl y di s c ove r e d e vi de nc e .   The  c a s e  wa s

e ve nt ua l l y  r e f e r r e d t o  a  Spe c i a l  Ma s t e r .   The  Spe c i a l  Ma s t e r ' s

r e por t  wa s  r a t i f i e d by t he  Cha nc e r y Cour t  f or  Monr oe  Count y a nd

i nc or por a t e d i nt o a  j udgme nt .   The  j udgme nt  wa s  f i l e d wi t h t he

c l e r k a nd ma s t e r  on Nove mbe r  13,  1995.   The  a ppe l l a nt ' s  br i e f

s t a t e s  t ha t  i n  e a r l y  De c e mbe r ,  1995,  t he  Appe l l a nt  ma i l e d a  Mot i on

f or  a  Ne w Tr i a l  or  i n  t he  Al t e r na t i ve  t o Al t e r  or  Ame nd t he

J udgme nt  t o  t he  c l e r k a nd ma s t e r .   The  c l e r k a nd ma s t e r ,  howe ve r ,

ne ve r  r e c e i ve d t he  mot i on,  a nd t he  j udgme nt  be c a me  f i na l .   The s e

f a c t s  a r e  not  di s put e d.

On J a nua r y 16,  1996,  t he  Appe l l a nt  f i l e d a  Mot i on f or  Re l i e f

f r om J udgme nt  s e e ki ng t o  a me nd t he  e nt r y da t e  of  t he  Nove mbe r  13,

1995 de c r e e  unde r  Te nne s s e e  Rul e  of  Ci vi l  Pr oc e dur e  60. 02 s o t ha t

a  t i me l y  a ppe a l  c oul d be  pur s ue d.   Af t e r  a  he a r i ng c ons i s t i ng of

s t a t e me nt s  of  c ouns e l ,  t he  c ha nc e l l or  de c l i ne d t o  gr a nt  t he  Rul e  60

Mot i on.   Thi s  a ppe a l  f ol l owe d.   

The  s ol e  i s s ue  pr e s e nt e d by t he  Appe l l a nt  f or  our  c ons i de r -

a t i on i s  a s  f ol l ows :  " Whe t he r  t he  Cour t  e r r e d i n  f a i l i ng t o  gr a nt

t he  Rul e  60 Mot i on f i l e d by t he  Appe l l a nt  c i t i ng t ha t  t he  Mot i on

f or  Ne w Tr i a l  wa s  not  r e c e i ve d by t he  Cl e r k a nd Ma s t e r  a nd woul d
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ha ve  be e n de ni e d by t he  Cour t  i f  pr ope r l y f i l e d. "   We  r e s ol ve  t he

i s s ue  a ga i ns t  t he  a ppe l l a nt  a nd a f f i r m t he  j udgme nt  of  t he  t r i a l

c our t .

Rul e  3  of  t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e  r e qui r e s

t ha t  a  t i me l y not i c e  of  a ppe a l  be  f i l e d wi t h t he  c l e r k of  t he  t r i a l

c our t  a s  pr ovi de d i n  Rul e  4 .   Rul e  4  r e qui r e s  t ha t  t he  not i c e  of

a ppe a l  r e qui r e d by Rul e  3 s ha l l  be  f i l e d wi t h a nd r e c e i ve d by t he

c l e r k of  t he  t r i a l  c our t  wi t hi n 30 da ys  a f t e r  t he  da t e  of  t he  e nt r y

of  t he  j udgme nt  a ppe a l e d f r om.   ( Empha s i s  a dde d) .   The  t i me  l i mi t

s e t  out  i n  Rul e  4  i s  j ur i s di c t i ona l  i n  a  c i vi l  c a s e .   Se e  J e f f e r s on

v.  Pne umo Se r v.  Cor p. ,  699 S. W. 2d 181 ( Te nn.  App.  1985) .   Fur t he r ,

t hi s  Cour t  ha s  no di s c r e t i on t o  e xpa nd t he  t i me  l i mi t  s e t  out  i n

Rul e  4.   Se e  Rul e  2,  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e  a nd

Fi r s t  Na t ' l  Ba nk of  Pol k Count y v.  Gos s ,  912 S. W. 2d 147 ( Te nn.  App.

1995) .

The  Advi s or y Commi s s i on Comme nt s  t o  Rul e  4  do s t a t e  " [ n] ot hi ng

i n t hi s  r ul e  or  a ny ot he r  r ul e  pe r mi t s  t he  t i me  f or  f i l i ng not i c e

of  a ppe a l  t o  be  e xt e nde d be yond t he  s pe c i f i e d 30 da ys ,  a l t hough i n

a ppr opr i a t e  c i r c ums t a nc e s  a n ot he r wi s e  unt i me l y a ppe a l  ma y be  t a ke n

by f i r s t  s e c ur i ng r e l i e f  unde r  Te nne s s e e  Rul e  of  Ci vi l  Pr oc e dur e

60. 02. "   Thus  i t  ha s  be c ome  i nc umbe nt  upon t he  c our t s  t o  de t e r mi ne
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wha t  c ons t i t ut e s  a ppr opr i a t e  c i r c ums t a nc e s .   Fi r s t  Na t ' s  Ba nk,

s upr a ,  a t  148.

I t  i s  undi s put e d t ha t  a  not i c e  of  a ppe a l  wa s  not  t i me l y f i l e d

be c a us e  a ppe l l a nt ' s  pos t  t r i a l  mot i ons  we r e  not  r e c e i ve d by t he

Cl e r k a nd Ma s t e r .  The  Appe l l a nt  a r gue s  t ha t  t he  c ha nc e l l or  a bus e d

hi s  di s c r e t i on i n  de nyi ng t he  Rul e  60 mot i on be c a us e  t he  a ppe l l a nt

ha s  no c ont r ol  ove r  t he  U.  S.  Pos t a l  Se r vi c e  t o  de l i ve r  t he  mot i on

t o t he  t r i a l  c our t .   We  a gr e e  t ha t  t he  a ppe l l a nt  ha s  no c ont r ol

ove r  t he  U.  S.  Pos t a l  Se r vi c e  a nd t he  a ppe l l a nt  mus t  be  c ha r ge a bl e

wi t h t ha t  knowl e dge .  The  a ppe l l a nt  i s  not  e nt i t l e d t o  r e l y  on t he

f a i l ur e  of  t he  U.  S.  Ma i l s  f or  de l i ve r y of  doc ume nt s  ne c e s s a r y t o

pr ot e c t  a ga i ns t  t he  e xpi r a t i on of  t i me  l i mi t a t i ons .

I n a  c a s e  r e ma r ka bl y s i mi l a r  t o  t he  one  a t  ha nd,  t hi s  Cour t

s t a t e d:

We  a r e  of  t he  opi ni on t ha t  t he  ma i l i ng of  a  not i c e  of
a ppe a l  t o  t he  of f i c e  of  t he  c l e r k a nd ma s t e r  wi t hi n t wo
da ys  of  t he  de a dl i ne  f or  s o doi ng i s  not  e xc us a bl e
ne gl e c t  a s  t ha t  t e r m i s  us e d i n  Rul e  60.   We  a r e  f ur t he r
of  t he  opi ni on t ha t  unde r  s uc h c i r c ums t a nc e s ,  pr ude nc e
woul d di c t a t e  a t  l e a s t  a  c a l l  t o  t he  of f i c e  of  t he  c l e r k
a nd ma s t e r  t o  i ns ur e  r e c e i pt  be f or e  t he  t i me  t o  a ppe a l
ha d e l a ps e d.   The n,  i f  t he  c l e r k a nd ma s t e r  ha d e r r one -
ous l y a dvi s e d a ppe l l a nt  t ha t  i t  ha d be e n r e c e i ve d,  we
woul d be  c onf r ont e d wi t h a  s i t ua t i on i n  whi c h t he  s pi r i t



5

a nd i nt e nt  of  t he  r ul e s  a nd t he  c a s e s  a ddr e s s i ng t he i r
i nt e r pr e t a t i ons  a nd a ppl i c a t i ons  woul d be  mor e  ha r moni -
ous .

Fi r s t  Na t ' l  Ba nk of  Pol k Count y a t  151.

Pl a c i ng t he  Mot i on f or  a  Ne w Tr i a l  i n  t he  U. S.  ma i l  wi t hout

f ol l owi ng up t o  i ns ur e  pr ope r  de l i ve r y doe s  not  c ons t i t ut e

e xc us a bl e  ne gl e c t  t ha t  c a n be  c ur e d unde r  Rul e  60. 02.   We  hol d t ha t

t he  c ha nc e l l or  di d not  a bus e  hi s  di s c r e t i on i n  de nyi ng t he  Rul e  60

mot i on.   Ac c or di ngl y,  t he  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

BEE STRI CKLAND,                  ) MONROE CHANCERY
                                ) C. A.  NO.  03A01- 9606- CH- 214
                                )
          Pl a i nt i f f - Appe l l a nt    )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  EARL H.  HENLEY
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
ANDERSON DYE a nd I SAAC Mc LEMORE, ) AFFI RMED AND REMANDED
                                )
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d  f r om t he

Cha nc e r y Cour t  of  Monr oe  Count y a nd br i e f s  f i l e d on be ha l f  of  t he

r e s pe c t i ve  pa r t i e s .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of

opi ni on t ha t  t he r e  wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

Ac c or di ngl y,  t he  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.

Cos t s  a r e  t a xe d t o  t he  a ppe l l a nt  a nd t hi s  c a us e  i s  r e ma nde d t o  t he

t r i a l  c our t  f or  t he  c ol l e c t i on t he r e of .
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